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Appellant at ALJ Level 

Medstar Ambulance, Inc. 
ALJ Appeal Number 

1-818846781 
Beneficiary (if not the Appellant)   List attached 

 
ALJ Decision Date 

October 31, 2011 
Health Insurance Claim Number (HICN)* 

 
Specific Item(s) OR Service(s) 

Ground Ambulance Mileage 
Provider, Practitioner OR Supplier 

Medstar Ambulance, Inc. 
  Part A   Part B  

Basis for referral 
Any Case 

   Error of law material to the outcome of 
the claim  

   Broad policy or procedural issue of 
public interest 

CMS as a Participant 
   Decision not supported by the 

preponderance of evidence 
   Abuse of discretion 

Pre-BIPA 
   Decision not supported by 

substantial evidence 
   Abuse of discretion 

 
Rationale for Referral and Background:  

Medstar Ambulance, Inc. (Appellant) furnished the beneficiary with ground ambulance 
transportation services from Chester Memorial Hospital (CMH) in Chester, Illinois, to 
Missouri Baptist Hospital (MBH), in St. Louis, Missouri, on October 28, 2010, because 
CMH did not have a cardiologist available to treat the beneficiary.  Exh.5 at 4.  CMH 
was seventy-one miles from MBH and thirty miles from Belleville Memorial Hospital 
(BMH) in Belleville, Illinois.  ALJ at 2.  On initial determination, the Medicare 
Administrative Contractor, Wisconsin Physicians Service Insurance Corporation (MAC), 
reimbursed Appellant for the base rate for ground ambulance transportation (Healthcare 
Common Procedure Coding System (HCPCS) code A0434), but denied reimbursement 
for the seventy-one ground miles billed as HCPCS code A0425.  Exh.4 at 11.  Appellant 
requested the MAC conduct a redetermination for the denied mileage; however, the 
MAC issued an unfavorable decision.  Exh.3 at 2.  The MAC denied Medicare 
reimbursement for the mileage, finding the ambulance transportation documentation did 
not indicate why the beneficiary could not receive appropriate care at CMH and had to 
be transported to MBH.  Id. 

As a result of the unfavorable redetermination, Appellant requested a reconsideration by 
the Qualified Independent Contractor, C2C Solutions, Inc. (QIC).  Exh.6 at 5.  Appellant 
argued the beneficiary could not be appropriately treated at CMH and a larger, better 
equipped facility with specialists was required.  Id.  The QIC issued an unfavorable 
reconsideration, explaining: 

The mileage was denied, because the originating hospital 
had the facility to treat the patient.  The ambulance run sheet 
shows the patient was transported from [CMH] in Chester, 
Illinois to [MBH] in St. Louis, Missouri for dyspnea and 
shortness of breath on October 28, 2010.  The reason for the 
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transport was due to the family and patient choice.  The 
information submitted does not state why the patient needed 
to be transported to [MBH] other than the patient or family 
choice.  Medical documentation needs to explain why [CMH] 
could not care for the patient at this time, such as bed, 
doctor, and specific medical care availability.  It also needs 
to show what specialized services that the patient needed at 
the time of transport, which was not available at [CMH] in 
Chester, Illinois. 

The Medicare benefit for ambulance services is limited to 
transportation to the nearest facility available to treat the 
patient's condition.  The mileage billed was in excess of what 
could be reasonable and/or what was documented on the 
ambulance run sheet.  Therefore, the mileage allowed is 
restricted to that which would be considered reasonable for 
the location indicated. 

Exh.5 at 4.  Thereafter, Appellant requested an Administrative Law Judge (ALJ) review 
the denials, arguing the mileage was required to transport the beneficiary from CMH to 
MBH because CMH did not have a cardiologist and MBH had one available to treat the 
beneficiary.  Exh.6 at 1.   

After a hearing, the ALJ issued a partially favorable decision.  ALJ at 1.  In the factual 
findings, the ALJ stated:  “[MBH] is 71 miles away from [CMH].  However, [BMH] is only 
30 miles away from [CMH].  [BMH] has a cardiologist on staff.”  ALJ at 2.  The ALJ 
determined, because BMH was forty-one miles closer to CMH, BMH was the closest 
facility equipped to accommodate the beneficiary’s medical condition.  ALJ at 5.  
Accordingly, the ALJ found Appellant was entitled to reimbursement for thirty of the 
seventy-one miles billed.  Id.  Next, the ALJ addressed the application of section 1879 
of the Social Security Act (the Act) to the forty-one non-covered miles, finding Medicare 
coverage of the forty-one miles was precluded under section 1862(a)(1)(A) of the Act.  
Id.  In so doing, the ALJ found the beneficiary’s liability for the cost of the excess 
mileage was waived under section 1879 of the Act because “the beneficiary did not 
know and reasonably could not be expected to have known that the services here in 
question would not be covered.”  ALJ at 6.  This referral requesting the Council accept 
own motion review follows. 

The ALJ’s decision contains an error of law material to the outcome of this claim.  
Specifically, the ALJ erred in waiving the beneficiary’s liability for the remaining forty-
one miles pursuant to section 1879 of the Act.  Generally, section 1879 of the Act 
operates to protect beneficiaries from liability when a claim for Medicare reimbursement 
is denied because the items or services were not medically reasonable and necessary.  
Section 1861(s)(7) of the Act defines the ambulance transportation benefit as 
“ambulance service where the use of other methods of transportation is contraindicated 
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by the individual’s condition, but only to the extent provided in the regulations.”  
Accordingly, section 410.40 of Title 42 of the CFR sets forth the regulatory guidelines 
for Medicare reimbursement of ambulance transportation services.  The origin and 
destination requirements, permitting Medicare coverage of ambulance transportation 
“[f]rom any point of origin to the nearest hospital, CAH[1], or SNF[2] that is capable of 
furnishing the required level and type of care for the beneficiary’s illness or injury” are 
articulated in section 410.40(e) of Title 42 of the CFR.  Therefore, if ambulance 
transportation services, such as mileage, are denied because the beneficiary was not 
transported to the closest appropriate facility, the denial is pursuant to section 410.40 of 
Title 42 of the CFR, the implementing regulation for section 1861(s)(7) of the Act.  
Accordingly, the ALJ erred as a matter of law in finding the beneficiary’s liability for the 
excess forty-one ambulance transportation miles was waived pursuant to section 1879 
of the Act because the denial of Medicare coverage of the excess mileage was pursuant 
to section 1861(s)(7) of the Act, not section 1862(a)(1)(A) of the Act.  This error of law is 
material to the outcome of the claim because it shifts the financial burden for the 
statutorily denied mileage from the beneficiary to the Medicare Trust Fund. 

 

Applicable Law, Regulation, and Medicare Policy:  

In general, section 1879 of the Act’s liability protection applies only when the denial of 
coverage is made under section 1862(a)(1)(A) of the Act.  See Social Security Act § 
1879.  Specifically, the liability protection applies when the services are not medically 
reasonable and necessary.  Id.  Most denials of Medicare payment made for ambulance 
services are made under section 1861(s)(7) of the Act and its implementing regulations.   

Section 1861(s)(7) of the Act provides Medicare coverage of ambulance services 
“where the use of other methods of transportation is contraindicated by the individual’s 
condition, but only to the extent provided in regulations.”  Furthermore, section 410.40 
of Title 42 of the CFR sets forth various limitations on ambulance coverage and 
payment, including limitations on origins and destinations: 

(e) Origins and destination requirements.  Medicare covers 
the following ambulance transportation: 

(1) From any point of origin to the nearest hospital, 
CAH, or SNF that is capable of furnishing the required 
level and type of care for the beneficiary’s illness or 
injury.  The hospital or CAH must have available the 
type of physician or physician specialist needed to treat 
the beneficiary’s condition. 

                                            
1 Critical Access Hospital 
2 Skilled Nursing Facility 
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(2) From a hospital, CAH, or SNF to the beneficiary’s 
home. 

(3) From a SNF to the nearest supplier of medically 
necessary services not available at the SNF where the 
beneficiary is a resident, including the return trip. 

(4) For a beneficiary who is receiving renal dialysis for 
treatment of ESRD[3], from the beneficiary’s home to 
the nearest facility that furnishes renal dialysis, 
including the return trip. 

42 C.F.R. § 410.40(e).  Thus, when coverage of ambulance services is denied or 
partially denied because the beneficiary’s condition did not contraindicate other means 
of transport (that is, other non-ambulance methods), or because the beneficiary was not 
taken to the nearest appropriate facility (or did not meet other regulatory requirements in 
section 410.40 of Title 42 of the CFR), then the statutory basis for the denial is section 
1861(s)(7) of the Act and the limitation on liability provisions in section 1879 of the Act 
do not apply.  See Social Security Act § 1861(s)(7). 

 

Discussion:  

Here, the ALJ erred as a matter of law in waiving the beneficiary’s liability for the forty-
one excess ground ambulance miles under section 1879 of the Act.  This error of law is 
material to the outcome of the claim because it results in the inappropriate shift of 
financial burden from the beneficiary to the Medicare Trust Fund. 

The ambulance transportation benefit under Medicare is defined by the Social Security 
Act in section 1861(s)(7).  The Act establishes ambulance transportation as a defined 
benefit, limited by the implementing regulations.  Id.  Section 410.40 of Title 42 of the 
CFR articulates the limitations to the statutorily defined ambulance benefit.  Specifically, 
subsection (e) of the regulation states the destination and origin requirements for 
Medicare coverage of ambulance transportation services.  42 C.F.R. § 410.40(e).  As 
the regulation provides, to be covered by Medicare, the ambulance transportation can 
begin anywhere but must end at the “nearest hospital, CAH, or SNF that is capable of 
furnishing the required level and type of care for the beneficiary’s illness or injury.”  Id. 

The ALJ in this case found the closest appropriate facility was BMH, being thirty miles 
from the originating facility, CMH.  ALJ at 5.  Therefore, the denial of Medicare coverage 
for the remaining forty-one miles billed for Appellant transporting the beneficiary from 
CMH to MBH was a denial pursuant to section 410.40(e) of Title 42 of the CFR, the 
implementing regulation for section 1861(s)(7) of the Act.  The excess mileage denial 
was not one based on section 1862(a)(1)(A) of the Act; rather, it was a statutory denial 

                                            
3 End Stage Renal Disease 
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based on section 1861(s)(7) of the Act.  Accordingly, the waiver of liability protection 
proscribed in section 1879 of the Act is inapplicable because the denial was not based 
on whether the items or services were medically reasonable and necessary.  In waiving 
the beneficiary’s liability pursuant to section 1879 of the Act, the ALJ erred as a matter 
of law. 

 

Conclusion:  

Based on the foregoing, we believe the ALJ’s decision contains an error of law material 
to the outcome of this claim.  Therefore, we refer the ALJ’s decision to the Council and 
request own motion review. 
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